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BCTF PROPOSAL AS TO HOW GOVERNMENT
SHOULD ADDRESS REPERCUSSIONS OF JUSTICE
GRIFFINS’ DECISION (BILLS 27, 28)

This proposal is without prejudice to any positions the Federation may take in court

October 24, 2011

. PREAMBLE
Madam Justice Griffin issued this oral ruling* on October 12, 2011:

[1] On April 13, 2011, this court rendered Reasons for Judgment in this
matter [2011 BCSC 469]. The reasons concluded at paras. 381-385 as
follows:

[381] I conclude:

a) In enacting ss. 8, 9 and 15 of PEFCA, and s. 5 of the
Amendment Act, the government infringed teachers’ freedom of
association guaranteed by s. 2 (d) of the Charter.

b) This infringement was not a reasonable limit demonstrably
justified in a free and democratic society under s. 1 of the Charter.

[382] | declare ss. 8 and 15 of PEFCA and s. 5 of the Amendment Act
to be unconstitutional and invalid. | suspend the declaration of invalidity
for a period of twelve months to allow the government time to address
the repercussions of this decision.

[383] Section 9 of PEFCA is no longer in force. The teachers’ have
reserved their right to argue any additional remedies and they may seek
a further hearing in this regard.

[384] | have also found that s. 4 of ESCAA does not infringe teachers’
freedom of association and so is not unconstitutional. | have not found
the government to have engaged in other unconstitutional conduct.

[385] If the parties cannot agree on costs, they may also seek a further
hearing to address costs.
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INTRODUCTION

From the inception of collective bargaining in 1987, teachers have pursued
improvements to class size and services to children with special needs. We
negotiated firm limits on the size of classes and staffing formulae for specialist
teachers, often in place of monetary and other collective agreement benefits. The
ability to collectively bargain our working conditions, which are our students’
learning conditions, is of paramount importance to teachers. As Justice Griffin
notes in para. 295 %

It is clear from the history of teachers’ labour relations that they
have long considered their working conditions a significant priority
to be negotiated collectively, and this includes the conditions of
class size and composition, non-enrolling ratios, and hours of
work.

Our right to bargain working conditions regarding class size and composition and
staffing ratios as well as hours of work was prohibited after the government
enacted Bill 28, the Public Education Flexibility and Choice Act. We lost not only
our bargaining rights but all of our hard-won collective agreement protections
with the passing of the Statutes Amendment Act.

Reinstatement of bargaining rights, collective agreement language, the conditions
guaranteed by that language, and compensation for a decade of harm are
necessary components of any BCTF agreement addressing the repercussions of
Justice Griffin’s decision.

Regarding compensation, the BCTF’s May 2011 Representative Assembly passed
the following motion:

That the Federation not seek remedies for individuals with respect to
the Bills 27/28 ruling.

This decision was taken in acknowledgement of the irreparable harm done to both
teachers and students over a decade of worsening conditions. But it was also taken
in recognition of the effect of the legislation on the profession itself. The
legislation was an act of profound disrespect for teachers, their expertise, their
responsibility to articulate professional standards for teaching, and their
constitutional right to collectively bargain working conditions.

EXAMPLES OF DELETED PROVISIONS

The provisions deleted by the application of Bill 28 went well beyond class size,
class composition and staffing levels. Also deleted were many provisions that
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guaranteed fair process regarding the allocation of resources and support to
teachers and students:

Three examples of class size, class composition, and staffing level articles are
included here. As well, there are seven examples of additional language that was
stripped in 2002.

Note: The collective agreement deletions were ordered by Arbitrator Rice,
August 30, 2002. His award was quashed by Justice Shaw, 2004 BCSC 86.
Arbitrator Rice’s award was then legislated into effect by Bill 19, Education
Services Collective Agreement Amendment Act 2004.



A.

Provincial Language—Class Size, composition, staffing

levels

Subject

Signed/Legislated

Memorandum K-3 Primary Class

Legislated 1998

Article D.2—K-3 Class Size (Replaced
previous MOA on K-3)

Signed February 2001

Article D.1—Staffing Formula

Legislated 1998
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B. SD 36 Surrey—Class Size, composition, staffing levels
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C.

SD 39 Vancouver—Class composition
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D. 47 Powell River—Class composition
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E.

39 Vancouver—Process for designating a student with

special needs

25



F.

39 Vancouver—Budget allocation for inner city schools
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G. 68 Nanaimo—Process for inclusion of students with
special needs into regular classrooms
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H. 43 Coquitlam—Development of an IEP

29



39 Vancouver—~Provision of counselling, psychological
and speech/language services to ESL students in their
first language
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J.

57 Prince George—Support to beginning teachers

ARTICLE 53. BEGINNING TEACHERS - P

53.1

53.2

53.3

53.3.1

53.3.2

Beginning teachers shall be provided with assistance to help them in their
adjustment to teaching.

A beginning teacher is defined as a teacher who has never held a teaching
assignment since attainment of a teaching certificate.

The specific assistance shall include, but not be limited to:

Up to two (2) release days (pro-rated for part-time) to be used at the discretion of
the beginning teacher during the first ten (10) months of his/her employment for
planning, mentoring, classroom observation, or professional development
activities.

This provision would also be available to a beginning teacher on a limited
duration assignment of four (4) months or greater. If the beginning teacher's
initial assignment is from one (1) month to three (3) months in duration, one (1)
release day will be provided for the purposes listed above. The scheduling and
use of the release time is to be in consultation with the Principal.
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K. 37 Delta—Equitable Workload

E3.2 Assignment within the school shall be based on consideration of the
following factors: seniority, qualifications, training, experience, egquitable

distribution-of-workloead;-and personal preference of the teacher, and shall not be

used for disciplinary purposes.
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V. SUMMARY

The right to collectively bargain working and learning conditions and hours of work is a
fundamental right in a democratic society. As Justice Griffin stated in para. 301:

The historical evolution of collective bargaining as a protected right
recognizes that there is a psychological benefit to workers to be
able to collectively bargain over their working conditions, a benefit
that goes beyond the economic benefits they might obtain. As held
in Health Services at para. 86, recognition of the right to collectively
bargain as part of the freedom to associate “reaffirms the values of
dignity, personal autonomy, equality and democracy that are
inherent in the Charter.”

In para. 295, Justice Griffin’s decision confirmed our right to bargain working conditions:

| conclude that the legislation purging the collective agreement of
these matters, and prohibiting future collective bargaining over
these matters, interfered with the teachers’ ability to come together
to collectively pursue goals, and significantly undermined the
teachers’ S. 2 (d) Charter guarantee of freedom of association.

In her recent ruling, Justice Griffin restated that the government was in violation of the
Charter of Rights and Freedoms in enacting Bills 28 and the Statutes Amendment Act.

[381] | conclude:

a) In enacting ss. 8, 9 and 15 of PEFCA, and s. 5 of
the Amendment Act, the government infringed teachers’ freedom of
association guaranteed by s. 2 (d) of the Charter.

b) This infringement was not a reasonable limit demonstrably
justified in a free and democratic society under s. 1 of the Charter.

[382] | declare ss. 8 and 15 of PEFCA and s. 5 of the Amendment
Act to be unconstitutional and invalid.

[383] Section 9 of PEFCA is no longer in force. The teachers’
have reserved their right to argue any additional remedies and they
may seek a further hearing in this regard.

The unconstitutional legislation prohibited teachers’ Charter right to bargaining working
conditions, class size limits, and guarantees of support for students with special needs,
with disastrous consequences for teaching and learning conditions in classrooms across
the province.
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We hold that the most effective way to ensure that the needs of all students are met is
through full-scope collective bargaining where teachers are free to address working and
learning conditions.

We propose the following resolution to address the repercussions arising from the ruling:

1. The right to bargain collective agreement provisions previously prohibited by the
unconstitutional legislation be restored immediately.

2. The legislation ruled unconstitutional be repealed immediately.

3. The collective agreement provisions deleted by the unconstitutional legislations
be deemed in full force and effect upon repeal of the legislation.

4. The government fully fund the return of lost teaching positions needed to comply
with the provisions in 3, above.

5. Compensation to address effects of a decade during which teachers were deprived
of their Charter rights. If the parties are unable to agree upon compensation, they
will submit the dispute to a mutually agreeable arbitrator who shall issue a
binding decision.

We invite your response to this proposal. In closing, please note that at the conclusion of
our discussions any agreement will be subject to ratification by the membership of the
BCTF.
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