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I

This proceeding is concerned with a grievance by the Union against the
Employer’s decision of May 5, 2006 not o permit teachers of students in Grades 4 and 7




to send home with those students for their parents to read a pamphlet prepared by the
British Columbia Teachers’ Federation (heremafter the “BCTF”) opposing the use of
Foundation Skills Assessment (heremafter “FSA™) tests in schools. The pamphlet also
provided a form letter that parents could complete and sign and send to the principal of
their children’s school asking that their children be excused from writing the tests. The
teachers proposed to send the pamphlets home in a sealed envelope addressed to the
parents of the student concerned.

The Union maintains that the restriction placed on its members by the Employer
preventing them from sending this pamphlet home to parents with their children violates
its members’ freedom of expression as guaranteed by Section 2(b) of the Canadian
Charter of Rights and Freedoms (hereinafter the “Charter”). It places much reliance on
the decision of the B.C. Court of Appeal in B.C. Public School Employers’ Association v.
B.C. Teachers’ Federation (2005), 141 L.A.C. (4™) 385, an appeal from an arbitration
award of Donald Munroe, Q.C. which can be found at (2004), 129 L.A.C. (4™ 245,
(hereinafter the “Munroe Award”). In its decision, the B.C. Court of Appeal upheld Mr.
Munroe’s determinations that school board restrictions on teachers posting materials on
school bulletin boards and distributing materials and engaging in discussions with parents
during parent-teacher interviews relating to teacher concerns about government initiatives
with respect to class sizes and education funding violated teachers’ freedom of expression
under Section 2(b) of the Charfer and that those restrictions were not saved by being

“reasonable limits prescribed by law [that] can be demonstrably justified in a free and
democratic society” within the meaning of Section [ of the Charter. An application for
leave to appeal the B.C. Court of Appeal’s decision to the Supreme Court of Canada was
denied.

The Employer disagrees with the Union’s grievance. It says first of all that the
Union’s claim does not engage teachers’ freedom of expression under Section 2(b) of the
Charter. Instead, it submits, what the Union is asserting is a right to access the
Employer’s internal mail system for communicating with parents by sending material
home with their children. It maintains that the purpose of this system is to enable schools
to communicate with parents on matters of interest pertaining to their children’s
education; it is not there to be used as a vehicle for communicating information of a
political nature. The Employer submits that there is no constitutional right of access to a
forum or a means of communication. In this regard, it relies on Haig v. Canada (Chief
Electoral Officer) [1993] 2 S.C.R. 995, Native Women's Association of Canada v.
Canada [1994] 3 S.C.R. 627, Delisle v. Canada (Deputy Attorney General) [1999] 2
S.C.R. 989, Dunmore v. Ontario (Attorney General) [2001] 3 S.C.R. 1016, and Baier v.
Alberta 2007 S.C.C. 31

In the alternative, if teachers’ freedom of expression is engaged in this matter, the
Employer maintains that the activity the teachers wish to undertake in this case is
excluded from the protection granted by Section 2(b) of the Charter because the method
and the location of the expression are not consonant with Charter protection. Teachers
are free to cxpress their opposition to the use of FSA tests, but the Employer submits that
expressing that opposition in an elementary school classroom through the method of




having students take the material expressing that opposition home to their parents should
not be extended protection through Section 2(b) of the Charter. In this regard, the
Employer relies on the Supreme Court of Canada’s decision in City of Montreal v. 2952-
1366 Quebec Inc. [2005] 3 S.C.R. 141.

In the final alternative, the Employer says that its restriction on teachers sending
the BCTF pamphiet opposing FSA tests home with students for their parents to read is a
“reasonable” limit “prescribed by law [that] can be demonstrably justified in a free and
democratic society” within the meaning of Section 1 of the Charter.

I
The background facts to this proceeding are as follows.

The FSA is a series of tests in reading comprehension, writing, and numeracy.
They are written once a year by Grade 4 and Grade 7 students in all of the province’s
public schools and funded independent schools. As the Ministry of Education explains in
a booklet titled “Foundation Skills Assessment - Information for Students, Parents and
Guardians”, the tests provide

“... a ‘snapshot’ of how well BC students are attaining
foundation skills. It helps answer important questions such as:

= Are students learning vital skills they will need later?
» s student achievement improving over time?

= Are there any trends in student performance at the school,
district and provincial levels?”

The writing of the tests take up approximately four and one-half hours of classroom time.

The results from the tests are provided to school districts and schools and they are
used for planning purposes for the next school year. Individual results are shared with
parents although these results are not used in grading students for those years. School
district and individual school results are tabulated and made available to the public on the
Ministry of Education website. The Fraser Institute for one takes these results and uses
them to rank all of the public schools and funded independent schools in the province.

The writing of FSA tests has been required of school districts and schools ever
since the 1999-2000 school year.

The BCTF has been opposed to the FSA tests since their inception. It has
developed an action plan whose goal is the elimination of the tests or their modification
so that they are administered “on a randomized sampling basis with neither school nor




students identified.” In its action plan, the BCTF expressed its concerns with the tests as
follows:

+ Standardized tests do no (sic) not address the individual needs
of students. They tell us little if anything about what
individual children are actually learning.

» Standardized tests can, and do, actually harm many students.
They emphasize what students cannot do rather than what they
can. Too often they discourage children rather than motivate
them and in the end limit their options for learning.

+ Standardized tests do not help teachers teach. Instead they
force teachers to teach to the narrow scope of learning to be
tested at the expense of a much richer learning experience.
Important learning such as creative and critical thinking
cannot be standardized and measured and therefore doesn’t
‘count’.

« Standardized iests lead to standardized teaching and that means
too many of the individual needs of students are not addressed.

* Reliance on standardized tests as a way to evaluate the school
system is not fair. Research is clear, scores on standardized
tests have more to do with social and economic factors than
what happens in school.

We are concerned that the current accountability system with its
over emphasis of standardized testing is harming students and
badly affecting their opportunities for real and important
leamning.”

The BCTF has taken various steps in furtherance of its action plan. During the
2001-2002 school year, the BCTF issued a direction to its members not to supervise the
FSA tests being administered that year. The B.C. Public School Employers® Association
(hereinafter “BCPSEA™) and the Board of School Trustees of School District No. 36
(Surrey) complained to the Labour Relations Board that that direction constituted an
unlawful declaration or authorization of a strike. The Labour Relations Board concluded
that supervision of the FSA tests was, prima facie, work which teachers were obligated to
perform, and it issued an interim order directing the BCTF to suspend its direction to
members not to supervise the tests pending a final determination on the employer’s
complaint. The reasons for this decision can be found in BCPSEA and Board of School
Trustees of School District No. 36 (Surrey), BCLRB No. B123/2002.

It has also encouraged its members not to volunteer to mark the FSA tests in
return for additional release time or extra pay.




It has written to the Minister of Education asking that FSA testing be eliminated.
Sece the letter dated February 12, 2007 from Jinny Sims, the then President of the BCTF,
to the Honourable Shirley Bond, the Minister of Education, where Ms. Sims commented
that:

“I am writing on behalf of the BC Teachers’ Federation to call on
you to eliminate Foundation Skills Assessment (FSA) testing in
its current form.

The FSA program has been formally in place since 2000, and the
unintended negative consequences are becoming clear. What the
government sees as the simple collection of data for school or
district planning is having profoundly negative effects on
students, teachers, educational programs and schools. Formal,
census large-scale assessments are effectively ‘high stakes’ for
students, teachers, and schools whether they are intended to be or
not.

For students, there are no meaningless or trivial assessments.
Formal, large-scale assessments like FSA tests create test anxiety
in students in a way that on-going classroom assessment
embedded in day-to-day learning does not. They are also more
likely to have a negative effect on students’ motivation and
learning, with less successful students concluding they are unable
to succeed (and reduce their efforts).

The utility of the FSA results is limited. Elementary schools with
30 or fewer students per grade, about half the elementary schools
in the province, will never have statistically reliable FSA results.
While student performance in their schools may be improving,
they will never know that from their FSA results. Typically,
districts and schools are ignoring statistical significance and
participation rates, reporting changes in student performance that
cannot be supported by the data, then making plans based on this
house of cards. The pressure to find improvement does not
encourage a rigorous analysis of the data.

Even if the school or district has an improvement in FSA results,
it does not necessarily represent a real increase in learning. The
students may simply do better at FSA tests because they have
been practicing FSA-type assessments like school-wide
impromptu writes. Teachers feel pressured to use valuable
instruction time for such test preparation and practice. Many
districts now require teachers to administer school-wide and
district-wide assessments that replicate FSA at the school or




district level. This represents significant loss of instructional
time.

FSA results are even less useful at the individual student level.
Large-scale assessment results are not very accurate for individual
students. They are not diagnostic and do not help teachers plan
instruction for individual students. It is effective classroom
assessment that can help a student learn, not large-scale
assessment. This is why teachers and others have started
referring to formative classroom assessment as ‘assessment for
learning’ and summative large-scale assessment as ‘assessment of
learning.” Classroom teachers have worked hard to enhance the
positive effects of assessment, e.g., diverse ways of showing
learning, self-assessment, descriptive feedback and emphasis on
goals rather than deficits. Teachers do not want external
standardized testing to wipe out their efforts.

FSA results are being misused by the media and the Fraser
Institute. Fraser Institute rankings of elementary schools are
misleading and create further disadvantage in already
disadvantaged schools and communities. These ranking (sic)
have been condemned by all the educational partner organizations
and discredited by educational researchers at Simon Fraser
University. They are contrary to your ministry’s stated intents for
the FSA program and taking attention away from more positive
pursuits. We believe that large-scale assessments should be
designed to prevent such misuses.

The Federation has very serious concerns about FSA but is not
opposed to large-scale testing per se. Large-scale testing can
provide important information. It can give us information about
how well the provincially-prescribed curriculum is working, what
areas might need additional support in terms of learning resources
or teacher in-service, and what might need more/less emphasis
when the curriculum is revised.

However, these purposes can be met without testing every student
every year. This information used to be available from the
Provincial Learning Assessment Program tests which were only
done every three or four years, and usually not with all students.
Doing the tests less often and using a sample of students allows
broader and deeper assessment, is more cost effective, reduces the
negative impact on students, and still fulfills the purposes.

The BCTF requests that you eliminate FSA tests entirely, or at
least mitigate against the negative effects of the current program




by changing the administration so they are done on a randomized
sampling basis with neither schools nor students identified.”

Letters to editors of newspapers such as the Vancouver Sun and news releases
were also prepared and sent out expressing the same opinion. Advertisements in local
newspapers opposing the FSA tests have also been purchased.

The BCTF also prepared a pamphlet that could be distributed by teachers to
parents of children in their schools. The content of the pamphlet has changed somewhat
over the years. The pamphlet that was going to be distributed in School District No. 5
(Southeast Kootenay) in the 2005-2006 school year was headed “FSA testing can be
harmful to students!”, On the front page, the BCTF then stated that

“Teachers are so concerned about the negative effects of these
tests on student learning that they are recommending parents
withdraw their children.”

At the bottom of that page, the BCTF put its name and logo in a black box to identify that
the pamphlet was theirs.

On the inside of the pamphlet, the BCTF went on to explain what the FSA tests
were, who wrote them, and when that year. The BCTF then commented on what teachers
thought, what parents could do, and the impact of testing on students’ motivation and
learning in the following terms:

“What do teachers think?

Teachers believe that every child matters and can learn.

Teachers’ joy in teaching comes from meeting the needs of every
student and fostering students’ love of learning. The FSA tests do
not help teachers do this important job. In fact, teachers believe
these tests have negative effects on teaching and learning.

Teachers are so concerned about the effects of FSA tests on
students’ motivation to learn that they are advising parents to
withdraw their students from the test using the letter to the
principal on the back of this brochure.

What can you do as a parent?

« Raise concerns with the teachers and principal at your child’s
school.

» Talk with other parents about the negative effects of FSA tests.

« Bring the issue to your Parent Advisory Council.

 Raise concerns with your local school trustees.

» Withdraw your child from the FSA tests by writing a letter to




the school principal. Simply tear off and sign the sample letter
on the back of this brochure.

+ Go to the BCTF web site bctf ca for more information on
teachers’ concerns about the FSA tests.

What is the impact of testing on students’ motivation and
learning?

Teachers in BC are now seeing the same negative effects of
testing already documented by researchers in several countries.

Teachers report experiencing pressure to:

teach to the test

» ignore important aspects of the curriculum

teach in less interesting ways

» spend less time addressing the individual needs of students
» spend instructional time on test practice.

Teachers report that they see students who:

« suffer from test anxiety
« value tests more than learning
+ lose their motivation to leamn if they do badly on tests.”

The form letter addressed to the Principal to be signed by the parent on the back
of the pamphlet reads as follows:

“Please excuse my child, from all three
Foundation Skills Assessment {(FSA) tests.

I am concerned about possible negative effects of this testing on
my child’s motivation, learning, and self-esteem. ] am also
concerned that this testing may have negative effects for teachers
and teaching,.

I understand that the ministry provides instructions to principals
on how to exempt students from the FSA tests if they receive a
letter from parents requesting that their child be exempted.

Thank you for your co-operation.”

The Employer does not object to its teachers distributing these pamphlets directly
to parents while they are attending at the school. However, it has not permitted Grade 4
and Grade 7 teachers to send the pamphlets home with students in a sealed envelope for
their parents to read.




Chris Johns is the long-time President of the Cranbrook District Teachers’
Association (hereinafter the “CDTA™). He testified that the BCTF passed a number of
resolutions opposing FSA tests at its annual general meeting in March, 2006. The CDTA
and its members endorsed those resolutions. With respect to whether or not the
pamphlets were sent home to parents with their children, he said that the Union left that
up to individual Grade 4 and Grade 7 teachers. The Union did not require them to do so
if they had any concerns about it,

The tests that school year were scheduled to be written during the third and fourth
weeks of May, 2006. Darcy Verbeurgt was the Vice-Principal of Parkland Middle
School during the 2005-2006 school year. Parkland that year had approximately 450
students in Grades 7 through 9. He testified that in early May, 2006 one of Parkland’s
teachers came to see him and told him that she had been given a pamphlet regarding the
FSA tests by her Union representative that she had to give to students to take home to
their parents. Verbeurgt said she told him she felt uncomfortable with that and asked him
for advice on what she should do.

Verbeurgt reported his conversation with this teacher to Sheila Clarkson, his
Principal, who called the school board office. He testified that they were told that the
pamphlets were not to be sent out. Clarkson and Verbeurgt then went to the schools’
Union representative and advised her of the Employer’s decision. They asked her to
recover the pamphlets from the Grade 7 teachers. Some had already been distributed to
students and they were asked to return them. The Union representative subsequently
advised Verbeurgt that she believed that all of the pamphlets had been retrieved.

Johns testified that on May 4, 2006, the day before the pamphlets were to be
distributed to parents through their children, he received a telephone call from Terry
Kirkbam, then the Employer’s Director of Human Resources. Johns said that Kirkham
told him that the Employer was opposed to the pamphlet being sent home with students
to be delivered to their parents. Johns sought advice from the BCTF. He said that the
BCTF told him that teachers had the right to distribute the pamphlets in that way, but that
the Union should follow the work now-grieve later principle in this case. With this
advice, Johns called Kirkham back and the two of them agreed to send the following joint
memorandum dated May 4, 2006 to all Cranbrook teachers:

“Please be advised that the District and the CFTA
[Cranbrook/Fernie Teachers® Associations] have agreed on a
without prejudice basis that the above-mentioned brochure is not
to be distributed until this issue of distribution has been resolved.”

Steve Rogers was Vice-Principal of Laurie Middle School during the 2005-2006
school year. He said that the Superintendent of Schools, Ron Allen, and the Assistant
Superintendent of Schools, Bill Gook, called his school and told he and his principal,
Doug Mitchell, that these pamphlets were going to be sent home with students and that
they had to stop them. Rogers testified that they were not successful in stopping the
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pamphlets from being distributed; that they had already been handed out to students. He
said that close to one-third of the students in Grade 7 at Laurie that year had permission
from their parents not to write the FSA tests. He said that this fact caused considerable
upset in the school amongst those students who had to write the tests while other
classmates did not. Some of those who had to write the tests wrote “this sucks” on their
papers. He testified that the two week period over which the FSA tests were written was
a hectic time at Laurier Middle School. In his evidence, Mitchell described that period as
“rather chaotic”.

In his evidence, Verbeurgt testified that Clarkson also received a number of form
letters drawn from the pamphlet back from parents during the 2005-2006 school year
asking that their children be excused from writing the FSA tests. He said he did not
know the precise number of such requests, but he said he did know that it was lower than
the number received at Laurier Middle School.

Following another conversation with Johns, Kirkham sent out the following
memorandum dated May 5, 2006 to all teachers in the school district:

“I am writing to confirm the Districts (sic) long standing practice
that any information to be sent home with students must receive
prior approval from your school Principal and/or the Office of the
Superintendent of Schools.”

In his evidence, Johns said he was not aware of this practice. His understanding
was quite the contrary; that what material was sent home to parents via their children was
left up to the professional judgment of teachers. The first he had heard of any rule or
policy in this regard was Kirkham’s May 5, 2006 memorandum.

Johns also gave evidence concerning the types of materials teachers had sent
home with students. They include Scholastic’s offering of books to read for various age
groups, notice regarding various events such as visits to water parks and picnics along
with the accompanying consent forms and offers to drive students to them, weekly
classroom reports from the teacher, notices about school portraits, health care information
from Medic Alert, course outlines concerning courses being taken by students,
information on accident insurance while students are attending school or school-
sponsored events, information to parents on students’ home reading programs and the
like.

Allen agreed with Johns on the types of materials sent home with students for
their parents. He also referred to information concerning behavioural issues. He said
with respect to these types of information, the principal of the school may not directly
approve their being sent home, but he would be aware that that was being done.
However, matters such as school wide newsletters, community announcements, District
Parent Advisory Council announcements and minutes, and Health Department material
would all pass through the principal’s office before it was sent home with students,
Finally, anything with a political or religious overtone along with information from for-
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profit corporations which was out of the ordinary would have to be approved by the
district administration office before it was allowed to be sent home. Generally speaking,
he said, political, religious or for-profit material would not receive approval. To obtain
approval from the school board office, the information had to relate to students’
education. Allen expressed the concern that if material is sent home with students for
parents, parents perceive it as being authorized or approved by the school. This
perception is particularly difficult where, as in this case, the material takes a position in
opposition to that of the Ministry of Education and/or the school board. Confusion and
conflict can result for parents who may not know which point of view to listen to.

In this case, the BCTF pamphlet advised readers that:

“The ministry’s instructions to principals explain how to exempt
other students ‘in instances where a parent withdraws a student
from participation (e.g., via a letter to the school principal).” ”

However, the Ministry of Education guidelines for student participation in 2007 are more
specific than that. A simple parental request to withdraw is not sufficient. Instead, the
guidelines specify that parents

“, . . may request the principal to excuse a student in the event of
a family emergency, a lengthy illness or other extenuating
circumstances.”

Further, principals must send a list of those students they have excused to their
superintendents of schools.

On June 5, 2006, the Union filed a provincial matters grievance of general
application asserting that the Employer had

“, .. interfered with the distribution of the ‘Foundation Skills
Assessment Pamphlet’ by members of the bargaining unit to
grade 4 and 7 parents. The Employer, through the memo of May
5, 2006 from Terry Kirkham, was attempting to suppress, punish
or threaten to punish exercises of the duty to report to parents and
rights to free speech and free association, freedom from
discrimination and harassment, freedom from unjust discipline,
and professional autonomy.”

The Union has advised that it is not pursuing its claim of a breach of its members’
professional autonomy rights under the collective agreement in this proceeding. That
leaves only its claim of a violation of its members’ freedom of expression contrary to
Section 2(b) of the Charter.

During the 2006-2007 school year, teachers in School District No. 5 (Southeast
Kootenay) continued to distribute the BCTF pamphlet opposing the FSA tests to parents
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when they met with them at school and during meetings. However, in light of the May 4,
2006 agreement, teachers did not attempt to send home those pamphlets with students for
their parents to read.

During this school year, Allen wrote to parents with students in Grades 4 and 7
who would be writing the FSA tests. His letter to them dated April 25, 2007 read:

“The Foundation Skills Assessment (FSA) is an annual province-
wide assessment which is conducted in May of each year and
involves Grades 4 and 7 students. The information gathered
provides a snapshot of how well B.C. students are learning
foundation skills in Reading Comprehension, Writing and
Numeracy. The main purpose of the Assessment is to help the
province, school districts and schools assess how well students
are achieving basic skills and is one piece of information that can
be used to help make plans to improve student achievement. The
FSA is designed and marked by British Columbia educators. The
skills tested are linked to the provincial curriculum and the same
B.C. Performance Standards. Results are returned to districts and
schools, Each student’s individual results are sent to the school
and the results are sent to parents.

From time to time, concerns are raised about standardized testing
and it is important to know that B.C. is a province with very little
standardized testing. We believe, as a district, that having a
student assessed twice provincially in the years between
Kindergarten and Grade 9 is a reasonable amount of standardized
assessment and would like to encourage all parents to become
informed about this and other forms of assessment used in the
schools and at the district-level.

All Grade 4 and 7 students who attend public and independent
schools are expected to participate in the Assessment. However a
few students with exceptional needs may be excused from some
or all of the Assessment. Schools receive guidelines to help
identify these students. Parents and Guardians can support the
FSA by encouraging their child to do their best and making sure
they are well rested and attend school during the testing period.

You may choose to discuss the results with your child and school
staff at any time. If you have any questions regarding the FSA or
your child’s participation in this Assessment, please do not
hesitate to contact your school principal.”

This letter was not delivered to parents by having students take it home to them.
Instead, it was mailed to parents. Johns said he asked Allen for the names and addresses







