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concluded that what the court did was "clarify it by synthesizing or combining the
different approaches [in Committee for the Commonwealth of Canadal inta one
test” (paragraph g4). By way of summary on the issue of expressive content the
arbitrator stated as follows,

107. In summary, I am of the view that the Employer's refusal to
permil ils Grades 4 and 7 teachers to send home in 4 sealed envelope
with their shidents the BCTF's pamphlet expressing eoncerns about
I'SA tests so that their parents could read it infringed npon those
teachers' freedom of expression under Seetion 2(b) of the Charter.
That pamphlet clearly conveyed meaning, i.e., teachers' oppasition to
such tests and why they were so opposed. The Emplover argues that
the handing of the sealed envelope to students in the elass is not an
expressive act. 1 donot agree. In my view, it is an important part of a
single pracess that evlminates in the communication of the teacher's
cancerns about T'SA tests 10 the parents of those students, a process
similar to mailing a letter. Further, in my view, neither the methad of
communication nor its Jocation removed the protection provided to
this communication under Section 2(b). The teachers followed their
usual method for communieating with parents on matters relating to
their children's educativn, They sought to prevent studeats from
being expesed to their expression of concerns by placing the
pamphlet in a sealed envelope addressed to the parent. Public
schools are places where teachers’ freedom of expression has been
recognized and protected. See BOPSEA v. BCTF, supra, and Morin v,
P.E.I Regional Administrative Unit No. 3 Sehool Board, supra.

Kinzie Award, supra.

¢7. This is an opportune place to address the parties’ different interpretations of
the Munroe and Kinzie Awards. To the Union, the Munree Award in particular is
strong suppert for their position in this grievanese. Tha Kinzie Award is relled on
by the Union because it is said ko be consistent with the Munroe Award.
However, the Emplover emphasizes that neither award should be read beyond
the facts of each case,

68.7n the Muprce Award the Statement of Case included the statement that
teachers were told by their employer "not to post cerfain material on teacher

bulletin boards located in wreus within the schaol where students and their



parents would have aecess” (paragraph 13, emphasis added; also paragraph 49).
The Employer in the grievance before me focuses on the veference to "bulletin
boards" becpuse, as above, the collective agreement includes the right for the
Union to have a bulletin board in the staff room. Their submission is that the
Munroe Award invioived information that was only posted on bulletin boards in
staff ronms. On the other hand, the Union nrges me to foels on the reference to
information that was "... located in areas within the school where students and
their parents wounld have access”. On thiz view, the Munrce Award protected
expression in areas of the school other than the staff room where students and
parents would be exposed to it. Therefore, according to the Union, this supports
protecting expression in hallways of schools where students and parents also

have access.

69.It appears that the evidence in the Munroe Award was put in by a Siatement
of Case and no evidence was called. In any event, I do not have access to the
record before the arbitrator. The award itself describes a number of different fact
situations in a number of different school distriets (see paragraph 12). I conclude
that the evidence in the Munroe Award included some expression that was
outside staff rooms and to which students and parents had access. This seems
self~evident from the award itself and I note references to the facts in specifie
school districts that support this conclugion. For example, in one district,
teachers wanted to "post information [about "loss of serviees™ in the front hall of
the school for parents to read” (sub-paragraph 29 of parsgraph 12; also sub-
paragraphs 12 and 20). However, I cannot find that the Munroe Award
specificaily approved the type and Jocation of expression that is in the grievance
in this case. All that can be said is that the Mimroe Award provides some support
tor the Union's position in this grievance. Tt, and the Kinzie Award, also
demaonstrate that freedom of expression does have a place in public schools and
teachers have a right to exercise that freedom when they are emploved as
teachers.
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=0, I noxt procesd o discuss the facts of this grievance with the above discussion

of the authorities in ntind.

{c) Thesign

71. As above, the sigu in dispule in this grievance is a plastic one thal says "Staft
Representative” in white lettering on a dagk blue background. It is about two by
eight inches in dimension and, therefore, I agree witl: the Union it is smell

72, The sign was placed cutside the Grievor's classroom deoor. Because it was
removed, the evidence doecs not include a pieture of the specific comtext.
However, photographs of other classrcoms were in evidence and, subject to the
authority of the principal of the schocl, these olher "Staff Represenialive” signs
are also objectionable, aceording to the Emplover. Some principals, however, do
not agree and the signs have not been remaved in some schaools.

73.The other signs, for example, include one where "Staff Representative is
included in 2 larger sign cutside a classroom that also has the name of the
teacher, the room number and "Division 3", Signs in the same large format (but
without "Staff Representative™) included ones for "General Office”, "Learning
Assistance”; "Speech Therapist” and. "Custodian”. Like the large format sign that
includes "Staff Representative”, these signs include the room number and name

of the person in the room.

74. At another classroomm, in another schoe! (in the same schoot distriet), the sign
is at the top corner of the frame of a classioom door, outside the classroom. On
the same narrow frame at the top of the door is the reem number and the name
of the teacher, both in a larger font size than the “Staff Representative” sign, On
the classroom door itself is a large poster about William Shakespeare and two
smaller posters, "Bienvenue a tous” and "Scuriez et entrez”. Beside the doorarea
number of mostly newspaper articles on topies such as "A taste of French eslonial

India", "The world's her oyster” and "A francophone presence for the games".
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Other signage on the walls outside the doors of classipoms includes signage
about sports avents, student photographs, information abowt a "sister school”
and signs such as: "Audie/Video Station #1"; a table of clements for chemistry; a
poster about "Don't just count the days, maike the days count” and a poster about
"Harry Potter goes to the Olympics”. One teacher testified that she posted
outside her classroom her certification as a teacher in the International

bacealaureate program, also with "pride”.

75. Overall, the evidence is that the walls in the schoals are as one might expect in
a typical school; various things are posted on the walls for information as well ag
cther purposes such as showing pride by students and/or by teachers in various
activities, The "Staff Representative” sign does not stand out partienlarly from
other signs and posters on the walls and doors; indeed, it is smaller than most
others, If it is relevant, its production values are at least equal to the other signs
and in some cases, such as handwritten signs or faded newspaper articles, it is
superior. There is no suggestion or evidence that the sign is violent in meaning
or otherwise, and nor is there any suggestion or evidence that it involves toriions
conduet, There is no evidence that anyone {including parents or students or
other teachers) other thait the principal at ATMS and District Prineipal (who did
not see it), objected to its presence. Evidence of that kind may be relevant,
although constitutional issues are not decided by polling techniques or public
opinion. Finally, there was no c".'lticnce from other principals in other schools
except that some complied with Kcys directios 1o remove the signs (pending the
resolution of this grlevanﬂc} and others did not.

76.1 recagnize that, at one level, the issne in this case may be scen as a relatively
simple one: commurication about the location of a staff representative, And the
evidence is that one purpose of placing the sign in the hallway was ta convey that
information. I do not read the authorilies to mean that the expression of
innocuous information or normal physical activity is protected by the Charter.
For example, the Supreme Court of Canada described it as difficult to find
protected expression im, for example, the activity of parking a car. However,
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song caubion in this grea is required because the court also pointed out that
parking a car may involve protected expression when it involves a protest over
who gets access to limited parking spaces. This is because human activity cannot
be excluded from "the scope of freedom of expression on the basis of the content
or meaning being conveyed. Indeed, if the aclivity conveys or attempte to convey
a meaning, it has expressive content and prima facie falls within the seope of the

guarantee” (Irwin Toy, supra, paragraph 41).

77. It is, therefore, necessary te consider the sign in this case in the eontext of the
eriteria or test set out in Iriin Toy, supra. As above, these eritearia are: whéther
the qngn has expresswe mntfmt and whether the actions of the F‘mplover b}
purpose oy effect 1nﬁmged that expressmn ) o

78.1n previous cases, the cowrts have set our broad protection for freedoms under
the Charter. For cxample, the Supreme Court of Canada has said that "Our
jurispradence requires broad protection at the s. 2(b) stage, on the understanding
that governmenis can Hmit that protection if they can justify limits ander s, 1 of
the Canadian Charter” (Montréal, paragraph 70). Then there is the statement by
the Court of Appeal of British Columbia that, "Except in the rarest of eases, public
bodies ja achaol] should be reguived to justify any restriction they place on
political expression”, Pritish Colwnbia Public School Employers' Association,
supm BC}CA, paragraph 37, Finall}', there is the statement in Pe::::s:'—CoIﬂ supra,

resmctmns on it ”... shauid not he E1ghtl}f cc:untenauoed“ (paragraph 69).

79. 1t may also be of interest to note that the foliowing have been accepted as
examples of protected expression: commercial expression (Ford, supra, Irwin
Toy, supra}, posters about the performanee of a musical band (Ramsden, supra),
sound from inside a night club through speakers onto a public street (Montréal,
supra), distribation of political parnphlets at an airport {Comniittee Sor the
Commonwealth of Caneda, supra) ss well as teachers’ actions to protest
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aducation policles such as class sizes and province-wide sldils testing (Munroe

Award, supra;, Kinzie Award, supra ).
{d) 1Issection 2{b} of the Charter engaged?

80.1 am urged by the Emplover to find that this grievance should not proceed
under seclion 2(1) of the Charter al all because the circuinstances do nol neet
the established requirements for protection of expression under section 2(b) of
tha Charter. Two issues are raised by the Employer. First, they stubmit that the
Union is seeking access to a particular platform - the wail of a school hallway - for
expression. The Bmployer also says that the Union seeks to use the walls of a
middle school as a place to engage in free expression respecting union affairs.
According to the Employer, the authorities do not support either of these

posilions as legilimate exercises of frepdom of vx pression,

81. The Employer's first point is that the grievance is "misconceived” and "fails at
the outset” hecanse it seeks "access to a partiendar means of expression” that is
not availabla to them under the Charter. That is, "there iz no constitutiona] right
of access to a fortun or 4 mreans of compunication”, According to the submission
of the Employer, the Union is claiming that the Emplover is "obliged to provide
them a foram {Lhe wall al ATMS) tu vonvey their message” but this is inconsistent
with :ongstanding anthority from the Supreme Court of Canada.

82.The decision in Haly v. Caneda (Chief Electoral Officer), [1092] 2 S.C.R. gg5
is the starting point for the Employer's submission. In that case Mr. Haig had
moved from Quebec to Ontario and lost his resideney status in Quebec. Then two
referenda were planned for the country, one in Quebee pursuant to provinetal
legislation, and another in the rest of Canada, pursuant to federal legislation. Mr.
Haig's concern was that he was not permitted to vote in the Quebec referendnm
because he had lost his residency status in that province and he challengad hoth
statutes under sections 3, 2{b) and 15 of the Charter, A majority of the Supreme
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Court of Canada held that both the federal and proviuncial statutes regulating the

referenda were constitutionally va:id.

83.L'Heureux-Dube, writing for the majority, summarized the position of Mr.
Halg as being that his constibitionally protected freedom of expression was
violated because he conld not participate in the OQuebec referendum.
Consecuently, he was asking the eourt to find that the aetual easting of a ballot in
a referendum ic protected expression. She put Mr. Haig's position in the
following terms: he was asscrting that "s. 2(b) of the Charter mandates not only
immunity from state interference, but alzo an affirmative role on the part of the

state in providing this specific means of expression” (paragraph 67).
84.The court rejected this approach to expression under the Charter as follows,

72. It has not vet heen decided that, in circumstances such as the
present ones, & government has a constitutional obligation under s,
2(b} of the Charter to provide 2 particular platform to facilitate the
exercise of freedom of expression. The raditional view, in colloguiul
terms, is that the freedom of expression contained in s, 20h) prohibits
gags, but does not compel the distribution of megaphones.

83. ... 5. 2(b) of the Chorter does not impose upon a2 government,
whether provineial or federal, anv pesitive obligation to consult its
citizens through the particular mechanism of a referendum. Nor
does it confer upon all citizens the right to express their opinions in a
referendum. A government is under no constitutional obligation to
extend this platform of expression to anyone, let alone to everyone. A
referendum as a platform of expression s, in my view, & matter of
legislative policy and nat of constirutional law,

Huiij, supra.

85.According to the Employer in the grievance before me, in Haig the court
"established a principle that generally speaking, the government s under no
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ubligation to fund or provide a specific platform of expression to an individual or

group”. Again, the "specifie platform” here is a wall in a sehool halbvay.

86.In my view there are some difficulties with the Employer's position on this
point. First, az acknowledged by the Emplover, the courl in Haig stated that the
language of negative and positive entitlemenis should not be used in a "dogmatic
fashion". There might be circumstances "leading a court to conclude that positive
governmental action is needed" (paragraphs 78-80). This qualification was
repeated in Native Women's Association of Canada v. Canada, [19¢4] 3 S.C.E.
627, And, in fact, circumstances subsequently arose when this qualification was
apphiad. This was the case of Dunmore v, Onfario fAftorney General}, 2601 SCC
04, whete the court concludad that freedom of association in section 2(d) of the
Charter imposed a positive obligation on the state to extend protective legislation
to agricultural workers who were exclnded from the existing iabour relations

staliite.

#7.1 also note that a similar argument was made hy the employers in the Kinzie
Award and was unsuccessfit. The emplayer in that case relied on Bader ».
Alberta, 2007 SCC 31, ag does the Employver in this cazse. In Baier the Supreme
Court of Canada considered provineial legislation that required emplovees of a
school board who wanted to run for election as a school trustee to anv school
board in the province to lake a leave of ubsence, As well, if the candidate was
elected, the person had to resign his/ker employment position with the sehoal
board. The comt found, among other things, that these restrictions did wot
violate the mmrantee of expression under section 2(h) of the Charter hecanse the
plaintiff sought the exercise of a positive rlght namely "access to the statutory

platform of school truatee candidacy and school trusteeship” (paragraph 36).

83. It may be vecalled that the facts in the case befare Arbitrator Kinzie involved
the union’s assertion that it was a violation of their freedom of expression for the
employer to prohibit teachers from sending home information about skills

assesament tests. The employer in that case submitted that the union was
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"actually contending ... that the Emplover is obliged to provide Hs teachers with a
forum ... to convey their message” and the union was "not entitled to such a

positive right” (paragraph 78).

Sg.Arbitrator Kinzic eoncluded that the issue of whether the unton in the case
before him was seeking a positive right was a "critical” question (paragraph 81}
He concluded that “teachers have traditionally used [the] internal mail system to
comnmunicate with parents on matters pertaining to the educafion of their
children” {paragraph 84), That is, this was not 4 case of a elaim of positive
entitlement to govermment action because the emplover restricted this medium of

expression.

90.In the grievance before me, Lthe Union and the Grievor seek to place a "Staif
Representative” sign on & deorway or wall ina school. As I understand it, they do
not seek a new location within the school for their expressive activity; they seek to
place the sign on an existing wail, they do not seak to expand posting of signs n
other walls or places in the school. To paraphrase the decision in Baier, supra,

the Unjon dOEE ot ¢ laln" a pﬂthe enutlemerrt ke action flmn the Empioyer but

simply the right tc b-a free ﬁ'cum 1nterferﬂnce from the Emp] ayer {paragraph 301,

91. The decision in Nailve Women's Assoctation, supre, is also relled on by the
Employer. In that case the court did not agree that government denial of funding
for an aboriginal women's group (so they could provide an aboriginal women's
perspective in constihrtional discussions) was a violation of the group's freedom
of expression under the Cherter (and nor was it a violation of seetion 15 of the
Charter). According to the Employer in this gricvance in Native Women's
Assoeiation the Supreme court of Canada rejected the argument thal government
had "an obligation to provide a forum for expression equal to that of other
groups”,  Therefore, if the Union's claim of freedom of expression in this
grievance i$ upheld, the Employer will be ohligad to "provide a foram to other
groups, including the teachers’ union and the principals' association”.
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g2.In my wview, the first answer to this concern is that Netive Women's
Association decision does not stand for that proposition. The prineiple of that
decision with respect to expression is that the government does not have a
posilive pbligation 10 fund competing intorests. As above, the Suprome Court of
Canada has qualified this statement by saving it should not be applied
dogmatically and, in fact, the court in Dunmore, supra, concluded a positive
obligaticn on government arose in the circunstances of that case. Finrthermaore,
it is well established that teackers, like other public servants, are not excludad bj,r

.....

C{:riumb:a Pubﬁc School bmpfrjyeri Aﬁ&ﬂcmnt}u supra, BCCA, at palagraph 2g).
For example, as set out in the Munroe and Kinzle Awards, teachers have the
freedom to express their views directly to parents about class sizes and skills
assessment tests, Therefore, whether the specitic sitiations of other groups or
individuals give rise to protected expression will have to be considered in the
eivcumstances of those cases. I address this further inder the section 1 analysis,

below,

93.The Employer makes another, alternate submission that, if aceepted, would
prevent this grievance from proceeding past the section 2(b) stage of inquiry.
This is that section 2£b) of the Charter is not engaged int the circhmstancas of this
case because the walls of a middle gehoel are not a place where "third parties”
engage in free axpression with regards to union affaivs. Tha facts of this case do
not involve a restriction on freedom of expression; instead there is a restriction
on the means and location of "what is essentally commmercial or business
expression wilhoul permission being given for it". Relying on Moniréol, supra,
the Employer urges me to distinguish between locations where expression has
becn protected and the location at issue in this grievance, the hallway of a scheol.
The Union hes no right to ase the hallway of a school as a medium for their
expressive aetivity, according to the Employer. The thrust of this submission is
that the hallway of a school is not a public verme where an expression such as
"Staff Representative” is protected.
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g4.Jt will be recalled that the issue of Lhe application of freedon: of expression to
public versus private property arose in Moniréal, supra, because a night ¢lub
tried unsuccessiully to use the Charter to protect their efforts to reproduce the
activities inside the cluby through speakers on the street outside. The Supreme
Court of Canada noted the thres "divergent approaches” in Committes for the
Commonwealth of Canadea, supra. The first approach was that a)] restrictions on
expressive activity violate section 2fb) and must be justified under section 1
Secoud, there has 1o be a balancing of the expressive aetivity with the effective
and safe operation of publie services, The third test was whether the expressive
activity furthers any of the values underling sestion afb). In Montréal, tha rourt
founed there was protected expression under section 2(b) of the Charter under
each of these tests (but, nltimately, restrictions on it were justified under section

1.

65.1 note thal in the Munroe Award the arbitrator applied two of the approaches
from Commiitiee for the Commonwealth of Canada. On the first test he found *...
no incompatibility between the teachers' intended commnmicatiogs, on the one
hand, and the principal finetion or purpose of a public school, on the other™
With regards to the second test, the arbitrator found that "... the "values and
interests at stake’ [eiting Montréal] favour the benefit of protection under Section
2(b) of the Charter”. Ile noted that the School Board's puipose "wus tu restrict
the content of expression and o control the ability of the teachers to convey
expressive meaning” (paragraph 46). On appeal the Court of Appeal took
essentially the same view (British Columbia Public School Employers'
Associatinn v. British Columbia Teachers' Federation, supra, BCCA, paragraph
34).

56.The Montréal decision was issued aller the Munroe Award and the appeal
decision of that award. Although the court in Montréal applied the three
approaches in Committee for the Commomuwealth of Conada they alse sought to
clarify those approaches since those approaches were "divergent”. The court
commented as follows,
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71. We agree with the view of the majority in Committee for the
Commuonwealth of Canada that the application of 3. 2(h) is not
attracted by the mere fact of government ownership of the place in
gquestion. There must be a further enguiry to determine if this is the
type of public property which attracts s, 2(b) protection.

74. The basic question with respect to expression on government-
owned property is whether the place is a public place where one
wonld expect constitutional protection for free pxpression on the
bagiz that expression in that place does not conflict with the purposes
which s 2(b) is intended to serve, namely (1) democratic discourse,
(2) truth finding and (3) sel-fulfillment. To answer this question, the
following factors should be considered:

(#) the historical ar actual function of the place; and

(b) whether other aspects of the place suggest that expression
within it would undermine the values underlying free
expression

75. The historical function of a place for public digeourse is an
indieator that expression in that place is consistent with the purposes
of 5 2(0). In places where free expression has traditionally necurred,
it is uniikely that protecting cxpression undermines ithe values
underlying the freedom. As a result, where historical use for free
expression is made out, the location of the expression as it relates to
public property will be prolecied.

70. Aclual function is also important. 1s the space in fact essentially
private, despite being government-owned, or is it publie? Is the
function of the space -- the activity going on there -- compatible with
open public expression? Or is the activity one that requires privacy
and limited access? Would an apen right to intrude and present
one’s message bv word or action be consistent with what is done in
the space? Or would it hamper the activity? Many zovernment
functions, from cabinet meetings to minor clerical functions, require
privacy. To extend a right of free expression to sueh venues might
well undermine democracy and efficient governance.

Montréal, supra,
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a7. Again, the Employer in the grievance in this case submits that the hallway of a
school is not a public place where expressive activily such as the "Staff
Representative” sign should be protected. One response to this is that there is no
private property involved in the grievance in this case; the ATMS is publicly
owned and operated through the loeal school district. Therefore, it is difficult to
characterize a publie school like ATMS as "essentially private” as that phrase is
used in Monfréal, Norv ig there a mix of public and private property such as in
Montréal. 1t g frue that a school does not and should not have the same public
access as, for example, a street cormer so "publie” is nol always used in a literad or
precise sense,  But, as the Court of Appeal stated "Sc‘ﬂnol grﬂunds are publlc

Columibia ] Pub!ic Schﬂof Empfoyers Assacmnm SupTa, BE‘{‘A, pamgmph 65]

o8.With regards to historical and actual use of the school hallway at ATMS, the
sign itself was not put up until recently, sometime in the summer of 2006.
However, the space would seem to be "compatible with open public expression”
ag in Monfréal and, indeed, teachers have participated in protected expression as
part of parent-teacher interviews and in other forms of expression. Finally, I am
unable to find that the expressive activity reflected in the sign undermines the

values underlying free expression.

66.1r a recent decision the British Columbia Court of Appeal applied the irwin
Toy and Montréal decistons; Lhis is the judgment in K v. Breedon, [2000] B.C.J.
No. 2106. The Employer also relles an this decision for the submission that the
"Staif Representative” sign bas 1o place in the hallways of schools. The tacts in
Breedon involved a person (a former firefighter) who entered the lobby of a
courthouge, the fover of a mmnicipal ball and the reception arvea of a fire station,
at different times, wearing sandwich board signs that suggested corruption or
miseonduct by unions or government. Some people at these localions testified
they felt threatened by the activities of this person and some wendered about his
mental state. When he attended at the fire station he was carrying on his belt a
multi-taal that included a knife. The person carrving the signs was asked to leave
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the three locations and he argued that these requests infringed his freedom of
expression under section 2(h) of the Charter, At ttial this position was net
suceessfil and his appeal was also unsuccesstul.

2040, The Conrt of Appeal reviewed the muin Toy, Ramsden, Comrnittee for the
Commonwenith of Canada and Mentréal decizions and others ineluding Greater
Vancouver Transportation Auwthority v. Canadion Federation of Studenis -
British Columbie Component, 2006 3CC 31 The facts of the Canadiun
Federation uf° Students decision involved advertlsing on buses. The plaintiff
wanted to put politieal advertisements on buses but the operator of the buses
refused 10 publish the advertisements because they had a policy that prohibited
political advertising and advertising "likely to cause offence to any person or
group of persons or create controversy”. The Suprere Court of Canada held,
among other things, that the bus operator had violated the freedom of expression
of the Canadian Federation of Students. In Canadian Federation of Studerts

they posed the following analytica] issue,

42. The question is whether the historical or aetnal function or
other aspects of the space are incompatible with expression or
suggest that expression within it would undermine the values
underlying free expression. One way to answer this question is to
look at pasl or present practice. This can help identify any
ineidental fanetion that may have developed in relation to certain
government property. Such was the case io the locations al issue in
Cortmtittee for the Commonwealth, Ramsden and City of Montvéal,
where the Court found cxpressive activities in question to be
protected by s. 2(b). While it is true that buses have not been nsed
a8 spaces for this type of expressive activity for as long as city
streets, utility poles and town sgnares, there is some history of their
being 3o used, and they are in fact being used for it at present. As 4
result, not only is there some history of use of this property as a
space for public expression, bt there iz achial use - hoth of which
indicate that the expressive activity in question neither impedes the
primary function of the Dus as a vehicle for public transportation
nor, more importanily, undermines the valucs underlying freedom
of expression.

(Canadian Federation of Students, supra; cited at paragraph 15 of
Breeden, supra),

43



101.  Rehnming to Breeden, the Court of Appeal applied this approach and
foensed on the location of the activity in question including "historic use of the
arca where the activity is oceurring and whether the activity in question interferes
with the proper functioning of the facility” (paragraph 19). With regards to the
fire station, the court concluded that the "premises are clearly not amenable to or
sultable for such activities and if the appellant docs not acknowledge this in
argument, be but faintly submits to anything to the contrary” (paragraph 20}

1oz, Sioulaiky, @ municipal hall is utilized from time to time for public hearings
and debate byt this does not extend to the foyer area of the hall where the
appetlant appeared with his sign, And, while courthotises have a role to play in
the rule of law, there was no support for the proposition that advertising or
political debate has historically occurred in the public areas of the courthouse;
"At bottom, the appellant seeks to engage in a polemieal or political type of
protest to further his aims or objects. That is whollv at odds with the historic
funetion and eperation of cotirt premises which are dedicated to the resolution of
disputes between parties by legal process” (paragraph 22). Further, and mare
generally,

31. It is important to draw a distincton between on the one hand
considering the content or meaning of expression being conveyed,
and on the other hand recognizing that a particular type of
expression Is inconsistent with the function of a place. Expression
has been given an extremely hroad meaning in the s. 2(b)
Jurisprudence, covering all activity that conveys or attempts to
convey meaning. Clearly in no location will all expression he
incongistent with that location's proper functioning, It is therefore
necessary ko consider at the s. 2(b} winmowing stage whether the
particular type of expression, without regard to its content, is
inconsistent with the lunclion of the location,

Breedon, supra.

103. The Employer urges me fo find, as part of the "winnowing stage”, that Lhe
hallway of a school should be treated fn the same way as the municipal hall Tover,
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court house and fire hall in Breedon. 1 begin by noting that material from the
Union related to professional development and health and safety has been
available in the halls of ATMS in the past and, as of the hearing in December
20049, It continbes o be available to teachers in the Grievor's classroom. o this
extent there is an accepted paitern of exchanging information between the Staff
Representative and others, in the hallways and classroom. As well, the evidence
is that & small number of principals in the Abbotsford School District ore
indifferent or do nat agree with the removal of the "Staff Representative” signs in
their schools. This suggests a level of acceptance or acguiescence in the use of
hallways in schools for the stgn, unlike at the three venues in Breedon,

104. [ also note that expression in schools has been given protection in previous
decisions, In the Munros Award, teachers were permitted t¢ express to parents
during teacher-parent interviews their concerns about class sizes and were
permitted te hand out related information to parents. Similarly, in the Xinzie
Award teachers were permitted to send information home with students to
encourage parents to protest provinee-wide skills testing. As I read those awards,
there was no evidence that parent teacher inferviews or information given to
children for their parents was part of the historical use of those mediums to
express disagreement with government education policies. What seems to have

aceurred is that teachers ﬂdaptcd an exisi:ing mediam to express their views, In

hallway, {thal Is already used to express Dther infﬂrmatmn] m express symhnh-::
and minimal support for their union. Put another way, It is not the case that the

Union seeks 10 express their ﬂEWS ‘on the w*allq nf a 5[;]1001 where there has ’
hlstorically heen ne PJ-.pl‘E'SSl*-'}n

165. Remrning to Breedon, 1 note it came out after the Munroe and Kinzie
awards and the Employer has asked that I consider whether Breedon has
changed the law. I think not. In my view, a criminal proceeding involving the
poleniial of barm to the public is quite a different matter than the cireumstances
of the Munroe and Kinzle Awards and the facts of this grievance. As well, the
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finding that a imunicipal fover, cowrt house or five hail are not places for the
historical expression of protest against the government stands on its own and itis
not ingonsistent with a finding that teachers can express their views in parent
teacher interviews by sending information home with students or express pride
in the Union with a small sign. In sum, I am unable to find that the Munroe
Award (including the Court of Appeal deeision) and Kinzie Award are wrong.

(e) Does the sign contain expressive content?

106,  Does a sign placed outside a school classtoom by a teacher Lhat says "Slaff

Representative” have expressive content?

107. There Is no dispute that "Staff Represeniative” is a reference to a
representative for the Union, and, therefore, some discussion of this pesition is
useful. A Staff Representative is elected by members of the Union within a sehool
and the position is specifically addressed in the collective agreement between the

parties as follows,

11 Associatlon Scheol Staff Representutives

L111 Assovintion school staff representatives may convene staff
meetings in the sehool to conduct Association business. Regnlar
mstruetion will not be impeded by these meetings.

1:11.2  The Association shall supply the Superintendent of
Schools/CEQ with a list of names of the Association school staff
representatives by October 15t of each year and shall advize the
Superintendent of Schouls/CEO, in writing, of changes to the list.
168. A Siaff Representative has a number of duties including planning for
professtonal development training and working for the health and safety of
teachers. Materials related to these two duties are provided by the Staff
Representative to other teachers and the evidence iz that those materials are
openly displayed in the classroom of the Staff Representative. There i no

evidence the Employer objects to these materials being available in the classroom
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and they continue to be displayed even in the absence of the disputed sign. In
addition a Staff Representative is involved in the administration of the ecllective
agrecment within the school and deals with the principal from time to time when
representing her fellow teachers and the Union. Further, as set out in Artide
:11.1, a Staff Representative convenes meetings of teachers from time to time in
her srhoal to conduet the business of the Union. Some activities of a Staff
Representative extend beyond the speeifie school; for example, the Grievor in this
case chaired the Professional Development Committee in her school district,

9. The submissions in this case also included digcussion sbout the
constitutional statug of trade unions and collective bargaming, primarily in the
context of freedom of association under section 2(d) of the Charter. T will briefly
review these since they provide general context for the role of a representative of
the Unton. They are decisions under the protection for the freedom of
association in section 2(d) of the Charter rather than feedom ufe:-.pressmn
under section 2(b), but the Charter must be construed as a system and each
section of the Charter must be interpreted in relation to the others {(Health
Serviges and Support-Facilities Subsector Bargaining Assn. . Britich Columbia
[2007] SCC 27, pavagraph 8o, eiting various authortties),

10. I Dunmore, supra, the Supreme Court of Canada discussed freedom of
asseciation under section 2{d) of the Charter in the coutext of individual and
collective rights. They stated that the law must recognize that certain activities of
a lrade unjon, includig,gﬂma’_lcirl_g.gx;r}lap_tive representatiﬁﬁé tﬂanemplnyermay
be céﬂtral to freedq;r_l of assoelation Lparagraphw] Further, R

37. -~ As recertly as Delisle [Delfsle v. Conada (Deputy Attorney
General), [199g] 2 5.C.R, 9By] L'Heurenx-Dubé J. noted that the
“right to freedom of association must take into aceount the nature
end importance of labour associations as institutions that work for
the betterment of working conditions and the protection of the
dignity and collective intcrests of workers in a fundamental aspect of
their lives: employment” (para. 6 lof Delisle, emphasis in original]}.
.. the importance of trade union freedoms is widely recognized in
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international covenants, as is the freedom 1o work generally, In my
view, judicial recognition of these freedoms strengthens the ease for
Lheeir positive protection. It suggests that trade unjon freedoms lie at
the core of the Charter, ...

Dunmare, sipra.

111.  The court also agreed with the statement that the contribution of unions 1o
society amount to "an important subsystem in a demoeratic market-asonemy
svstem"” (paragraph 38; coiting K Sugeno, "Unions as social institutions in
democratic market economies” (1994), 133 FtT Lab Rev 51, at page 516). As
well, "1t is wide]}r ameptcd that labour relations laws funetion not {:ml}.r to pmﬁde
advemaml work_pl.:i{:e. As P, Weiler has written, unionization introduces a form
of politieal democracy into the workplace, subjecting employer and employee
alike to the "rule of law” (see Reconcifable Differences: New Directions in
Canadian Labour Law {1980}, at pap. 31-32" (Dunmore, supra, paragraph 46).
This is codified in broad terms in section 4{1) of the Labowr RelgHons Code
which states that "Every emplavee is free to e a member of a trade unicn and ko
participate in s lawful activides".

112. A more recent decision has diseussed the 1ole of coltective bargaining in
labour relations and found that freedom of expression includes the right to a
general process of collective bargaining, rather than any outcome of bargaining,
and section 2(d} of the Charter includes protection against substantial
interference with that right (Health Services, supra, at pazagraphs 91-92). Part
of the court's reasoning was agreemenl with the statement that *Collective
bargaining is the procedure through which the views of the workers ﬁr& made |
replesentatmes select'é-n.:.l- or nammai-ed or appmved b}f empl-::'} ers" {paraglaph 20;
citing B. Laskin, "Collective Bargammg in Canada: In Peace and War" {1941, 2:3
Food for Thought, at page 8; emphasis added; see also paragraphs 57, 80-837.



113.  In my view it can reascnably be stated that the "Stall Representalive” sign
conveis the following information: this is the room where 1he Stafi
Representative for the Union, as that position is deseribed generally in the
authorities above, is locatecdh This goes heyond the communication of innocucns
imformation and expresses, in a measured way, the pride of the Grievor and other
Stafi Representatives in their responsibility to vepresent their members, This s
consistent with activity that is pretected under section 2{b) of the Charter. Asthe
Supreme Court of Canada has stated, (reedom of expression promotes political
decision-making and it "... allows a person to speak not oaly for the expression
itsel, bt alse to advocate change, attempting t¢ persuade others in the hope of
mnproving ones life and perhaps the wider social, political, and economic

environment" (Pepsi—(?nfa supra, paragraph 32} On this hasis, I conclude that

rel&vant at this stage but not delerminative since one can ew'-ll}f mlagme smgle

wurd:: that have expressive content; "God" is an nbwous one.

li4. I acknowledge that this is a different expressive content than protests hy
teachers about class sizes or provinee-wide gkills assesements. These campaigns
were more directly aimad at education and the freedom of teachers to express
their views ahout certain aspects of education policy. But it seems to me that
what is an educational purpose is a complex and multifaceted issue. The
Employer submits that a teacher does not heve the right to use the walls of a
sthool for any purpose other than furthering the edueation and educational
interests of the students. But, as evidenced in the many themes neluded in the
materials on the hallways of schools, education ‘has many aspects.  From the
point of view of the Charter, the -_-iuthﬂﬂtles do not say thut all participation in the
political decision-making process is excluded from protected expression in an
educational context. In my view, une of the many aspects of the education system
is thel there is a Staff Representative who represents teachers and the Union (and
I discuss the legal aspects of this ahove and below). Some expression relating to
political decision-making will undoubtedly be inappropriate in 2 public school
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(under section 1 of the Charter or perhaps under section 2(b} itself). However, I
conclude that the "Staffi Representative” sign in this grievance embodies
protecied expression because it veflects, in a modest way, the Grievor's idenlily as

2 mprusentai:ive.uf the Union and its members.
(f) Purpose and effect

115. I continue with the approach in frwin Toy, supra, and proceed fo consider
the purposc and effect of the decision by the Employer to remove the sign in
dispute. If there is a valid purpose 10 the sign then the grievance musl Fail even
though the sign contains expressive content under freadom of expression.
Stmilarly, if the effect of the rernoval does not restrict freedom of expression then
the grisvance must aiso fail. ‘Those are matters to be resolved within section 2 of
the Charter, rather than section 1. |

114.  In Irmuin Toy the cowt provided a useful summary of the approach to

assessing the purpose of governmenl action,

51. In sum, the characterization of government purpose must procead
from the standpoint of the gnarantee in issue. With regerd to
lreedom of purpose, if the government has aimed to control attempis
to convey a meaning either by divectly restricting the content of
expression or by restricting a form of expression tied to content, its
pirpose trenches upon the guarantee. Where, on the other hand, it
aims only to control the physical consequences of particular conduct,
its purpose does net french upon the guarantee. In determining
whether the government's purpose aims simply at harmful physical
consequences, the question beeomes: does the mischief congist in the
meaning of the activity or the purported influence that imeaning has
on behaviour of others, ov does il consist, rather, only in the direct
physical result of the activity.

Irwin Toy, supra.

117.  With regards to the evidence of purpose in this grievance, a first
justification for the Employer's decision to remove the sign Is in its letter of
December 6, 2000. There it states that the prineipal "did not authorize the sign”
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and the Union did not "follow apprapriate process” in seeking to post the sign.
However, there g no evidence that the other signs and posters on the walls and
doorways were authorized by the principal. As well, I note the same letter points
to law and policy to the effect that a school district or principal can make "rules”

r "regulations” about the “internal operations” of schools, [ accepl Uat a
principal can make policy about sitnage in schools it there is no evidence of
policy, rules or regulations applicable to signage in this case. therefore, 1 am
unable to find that the purpnse behind the remeaval of the sign {as expressed in
the Employer's letter of December 6, 2006) was a consistent application of

discretion or policy.

118. The Employer also relies on a provision in the colleetive agreement
between these parties that permits the Upion 1o hgve its own bulletin board in the

staff reom, That provision is as follows,

Bulletin Boards

1114,1  The Association shall have the right to post notices regarding
its activitics and matters of Association concern on a bulletin board
provided in a staff room in each school building,

119.  According to the Employer the Union has negotiated in Article 1:14.1 the
right to place information, such as the location of ils Stall Represenlative, on
their bulletin board in the staff room. This means that they do not have the legal
Tight to other places in the school for this information, such as the outside of
classrooms. However, this aspect of the grievanee Involves a constitutional issue
and I de not thmk the parties can contract out of the nghts and freedﬂms ﬂf the.
Charter through the.lt collective agreement.

120. Since it arcse in the evidence, I inight also add that I find there is no support
for a conclusion that the principal of ATMS or Keys, the District Principal for the
Employer, were aeting with an anti-anion animus or purpose. For example, with



tegards Lo Keys, there is his evidence thal, when he was a teacher, ¢ had

"proudly” walked on picket lines on three occasiona.

121, Looking mare hroadly at the Fmplover's pmarpose in the context of the
authorities, I note that the authority and regponaihbilities of a school principal.
Section 8502 e v){A) of the School Act states that a schael board may "... make
miles ... reapecting the establishment, operation, administration and management
of ... schools operaled by the board and educational progrsos provided by Lthe
hoard, ...". Section 5 of the School Regulations states that a principal is
"responsible for administering and supervising the school ...". As set out, in the
Employver's lebtet of Decemher 8, 2006, Order in Couneil 1280/83 of the
Lieutenant Governor in Council states that, "Scaool Principals have the right to
exercise professional judgment in managing the school in accordance with
specified duties and powers". TFinally, section 2.40 of the policies of Sehool
District 34 (Abbotsiord) stales that "Principals are authorized to issue regulations
governing the internal operations of their schools”,

122. I take from these previsions that a school principal, such as the one at
ATMS, has the general and necessary respensibility to supervise the aperations of
a gchool. Inecluded in this authority is the responsibility to cnsure that school
hallways are safe and otherwise appropriate for education purposes. Stated this
braadly, I do not believe these stalementls are conlraversial. The evidence is that
the prineipal of ATMS was acting within these bounds and I conclude that, to
paraphrase Imoin Toy, supra, the prineipal at ATMS was attempting to control
the physical eonsequences of puting materials in the hallwaye of the school
(pavagraph 51) when she removed the "Staff Representative” sign outside the
Grievor's classroom. In my view, this iz not a purpose that trenches on freedom

of expression.

123, With regards to the effect of the decision o remove the sign ! return to
Irwin Toy and the direction there that the application of the "principles and

values underlying the fraedom” is to he considered. The Grievor and the Unien
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st demonstrate that expression as reflected in the sign "Staff Represantative”
pramotes at least one of these values (paragraph 53).

124.  The values underlving section 2(b) of the Charfer include belf fulfillment,
participation In social and polltmal demsmn—mahng, and thc communzd
axchaugf: of ldﬂaﬁ {Pepsi-Cola, supra, paragraph 32). These values were sw.mxlally

descrihed, albent in more detail, in frwin Toy, supra, as

.. (1} seeking and maintaining the tiuth, is an inherently good
activity; {2} participation in social and political decision-making is to
be fostered and encemiraged; and {3} the diversity in forms of
individual self-fulfiliment and human flourishing ought to be
eultivated in an essentially tolerant, indeed walcoming environment
not only for the sake of those who convey = meaning, but also for the
sake of those to whom it is conveyed. ...

Irwin Toy, supra.

For completeness, [ note that the Snpreme Court of Canada has said that the
values underlying freedom of association, under section 2 (d) of the Charter,
include human dignity, equality, respect for autonomy and the enhancement of

demaocracy {{lealth Serivices, supra, paragraph B1).

125.  Itis of some slgmﬁcance that collective bargaining is “expressed through
represent&twes of trade unions {Health Services, supra, paragraph 2¢) and 1
conciude that the Staff Representahvp in this rase is that kind of representative.
She s elected by members of the Union and she represents those members and
the Union in dealings with the Employer, including matters affecting the
eoiloctive agreement. Her role, in broad terms, includes participating in dialogue
i the workplace as a form of political democracy that is at times adversarial aned
this dialogue is part of maintaining the “rule of law" in the workplace (Dunmore,
supra, paragraph 46; citing Paul Weiler, supra). It follows that a person clected
as a Staff Representative is participating in political decision-making; she is
engaged in advocating for the interests of her members in order to advocate the

".. betterment of working conditions and the protection of the dignity and



collective interests ... " of her members { Dunmore, supra, paragraph 37} That is,
her activities are consistent with at least one of tha values underlying freedom of

expreszion, political decision-making.

126, Inote that it was only the "Staff Representative” sign that was removed by
the principat and alt other signs, posters ete. remained on the walls. Theretore, 1t
cannot be said that the effect of the Employer's decision was to comununicate a
general policy or decision about what should or should not be on schoot walls.
(}nt}f the sign identified with the Union was removed and, therefore, it is diffieult
to see the effect le the demsmn as bemg neutral IHSt&ﬁd the effect is to create a
porecption that representatives of the Union and the Usion itself are exclnded
from the scheol, The submission of the Employer in this arbitration is that the
sign has no place in a school becuuse, among other things, a sehool is not the type
of property that attracts protection under section 2{b) of the Charfer, I have
discussed that issue above and found against the Hinployer.

127. This perception is also not consistent with the fact that teachers in the
school are members of the Union and some, snch as the Grievor, are elected
representatives of the Union with rights under the collective agreement.
Further, the legal structure of the education system incledes the Union and Lhe
Employer in some significant ways. For example, the Public Education Labour
Relations Act (R.5.B.C. 1906, c. 282} defines the emplover bargaining agent, the
employee bargaining agent and the bargaining nnit itself. Specifically, the B.C.
Teachers' Federation is "deemed" to be the certified bargalning agent {(sections 4-
6). I is true that things like elass sizes cannot be bargained (althongh the class
size provisions of the Selicol Aet can be grieved) but it is also trie that teachers'
oppasition to class size decisions of the governmenl bave been held Lo be a
legitimate and protected form of expression. The point is not whether the Union
is or is not a full participant in education poliey but whether it is protected
expression to identif_r,_* the TFnion in the school at all.
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128. In summary, [ find that the "Staff Representative” zign that was outside
the Grievor's classtoom bas expressive conlent.  The purpose behind removing
the $ign was an appropriate one since it was aimed at managing school property.
However, the effect of the removal did not reflect a neutral objective and it
created an ingecurate perception that the Staff Representative and the Union
itself were avcluded from the school. This is matter affecting the identity of the
Grievor ag a representative of the Union and its rmoembers. For these reasons, I
find the removal of the sign was a violation of the Grievor's freedom of expression

under section 2(hY of the Charfer.
{g) Section 1 of the Charter

129. I have found above that the removal by the Emplayer of the "Staff
Representative” sign was a viclation of the Grievor's freedom of expression under
section 2(b) of the Charter. I am next required to comsider section 1 of the

Charter and [ set out that provision as follows,

1. The Canadian Charter of Rights and Freedoms guarantees the
rights and freedoms set out in it subject enlv to such reasonable
limits preseribed by law as can be demonstrably justified in & free and
democratic society.

The Employer does not agree that the facts of this support a conclusion that there
was a limitation on the Grievor's Freedom of expression but, if there was a
lignitation, the Emplover submits it was jnustified vunder section 1. Tharefore, the
grievanece must be denied. On the other hand, the Union submits that there was a
limitation on the Griever's protected expression that cannot be justified under

section 1 and, therefore, the grievance succeeds.

130. By way of some introductory comments on section 1, as the Emplayer
points out, there is no ghsolute freedom of expression under the Charter because
a finding of a limitation on that freedam is suhject to & section 1 analysis. That is,

a limitation on freedam of expression may, as z result of the section 1 analysis, be
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Justified. As well, the Employer accepts that their directive to remove the sign
was “prescribed by law" for the purposes of section 1. This was also the
conclusion in the Munroe Award (paragraphs 39-45). Finally, tl.u.a.:::r_m_sl _ﬂf
proving that the infringement on freedom of expression in this case was justified

Hes with the Eﬁlplﬂyer.

131, In R, w. Oakes, [1986] 1 §.C.R. 103 the frameworl for enalyzing issues
under section 1 of the Charter is set out, Two "central criteria” must be satisfied
to establish that a limit is reasonable and demonstrably justified in a free and
demacratic society, First, the objective that a limitation is designed to serve must
be of "sufficlent importance to ﬁnﬁﬁt averndmg f:-.:ar::;l':s.ﬁtﬁtiﬂna]l},r pmteete.d
tight or freedom” (paragraph 6o, citing R, v. Big M Drug Mart i’.td., supra, at
page 352). If this firet test is met then the party invoking section 1 [the Emplaver

it this case] must then,

7. ... show that the means chosen are reasonable and demonstrably
justified. This involves "2 form of proportionality test” {(R. ». Big M
Drug Mart Ltd., supra, at p. 352}, Although the nalure of the
proportionality test will vary depending on the circumstances, in each
case courts will be required to balance the interests of society with
those of individuals and groups, First, the measures adopted must be
carefully designed to achieve the objactive in question. They must
ot be arbitvary, unfair or based on irrational considerations. In
short, they must he rationally connected o the objactive. Second, the
means, i rationally connected to the objective in this frst sense,
should impair "as little as possible” the right and freedom in
question: Big M Drug Mart Ltd, supra, at p. 352. Third, there must
be a proportionality between the efferts of the measures which are
responsible for limiting the Cherter ripht or freedom, and the
objective which has been identified is of "sufficient importance”.

Ouakes, supra, evophasis in original,
132, The Employer raises another issue discussed in the autherities and nrges
me to find that the sign in dispute was "commercial signage” and it did net

involve political speech. The legal consequence of that submission would be Lhal

commercial expression is entitled to a lower degree of protection. The corollary
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is that greater weight shouid be given to limitations on commercial expression

than for political or other expression.

133. This has been described as a contextual "approach” aad it is discussed in
Edmonton Journal v. Alherta (Attorney General), [1989] 2 8.C.E. 1226, With
regards to the value of a contextual approach Wilson J. stated that it, " recognizes
that a particnlar right or freedom may have a different vaie depending an the
context” (Edmonten Journal supra, paragraph 5i). The Edmonton Jowrnal
derision was cited in & subsequent decision of the Supreme Court of Canada,
Rocket v Royal Coilege of Dental Surgeons of Ontario, [1090] 2 S.C.R 232, The
court eonsidered whether a ban on advertising by dentists was contrary to section
2{b) of the Chaorter: the result was a finding that the ban was an infringement of
expression and it was not jushifiad 1inder sectinn 1 heratise it was overly braad.
The court commented that violations of commercial expression involved loss of
profit and " .., restrictions on expression of this kind might be easier to juetify
than other infringements of 5. 2(b)" becanse there was no "loss of opportunity to
pariicipate in the political process”" (paragraph 2¢). However, uilimately the
court decided that it would de "inadvisable to create a special and standardized
test for restrictions on commercial expression ..." {paragraph 21}

134.  Tn contrast, there are references in other cases that, for example, political
expression is "... deserving of a high level of constitutional protection™ (British
Columbia Public School Employers’ Association, supra, DCCA, paragraph 51;
citing Ross v. New Sunsuick School District No. 45, [1go6] L 5.C.R. 825, at
paragraph 89; and RJR MacDonald Ine. v. Canada (Attorney Generall, [1695] 2
S3.C.R. 195; see also, CJakes, suprg, at paragraph 71). These comments do not
speak t0 commercial expression specifically but they at least suggest that a high
level of protection is required for political expression,

1535. Regardless of whether there are differing levels of scrutiny to justify rights
and freedoms, there is also a question about whether the "Staff Representative”

sight is commercial expression. For example, in December 2006 the Bmployer
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did not justify the removal of the "Staff Representative" sign because it was
commagreial expression. The reason it was removed, according to the Exmployer's
letter of December 8, 2006, was because the Grievor did not follow "appropriate
process”, Lhe principal did not authorize the sign and the Unien had to use the
bulletin board in the staff room. However, as discussed sbove, there {s no
evidence of such a process or that other signs and pesters in the school were
authorized. As well, the existence of a cantractual vight to a hiflatin hoard cannot

supersede a constitutional right or freedom.

136. Finally, in my view, thers is some difficulty finding that the "Staff
Representative” sign is "commercial” expression in the same way as, for example,
advertisements to sell eggs, These kind of advertisements have appeared on
bulletin boards for Paremt Advisory Committees and have been removed by
principals.  In my view, for the reasons given above, the sign had expressive
content retated to the role of a Staff Representative in the work of the Union. The
effect of the removal of the sign created a "loss of apportunity to participate in the

political process” for the Grievor, to adopt that phrase frem Rocket, supra

{paragraph zq).

137. I next turn to eonsideration of the specific criteria under section 1 of the
Charter as sef out in Oakes, supra, and the facls of this ease.

138.  The first eriterion is whether the Employer's objective in removing the
"Staff Representativc” sign is of "sufficlent impertance” to warrant limiting or
overriding the Grievor's freedom to express her identity as a Union

representative. As the Supreme Court of Canada put i,

70. ... The standard must be high in order o enaure that ohjectives
which are triviel or discordant with the principles integral to a free
and democratic sociefy do not gain s. 1 protection, It is necessary, at
a minimum, that an chjective relate to concerns which are pressing
and subsiantial in o free and demoeratic society before it ean he
rharacterized ss sufficienily importani.



Oekes, supra.

139. [ accept that the Emplover's overall objective in removing the sign was an
exercise of the principal's anthority under the School Act to manage school
property. Further a principal’s general responsibility for the management of
school property is not trivial; it is a legitimate and necessary one for the operation
of a public scheol. Put in those broad terms, 1 agree with the Emplover that they
have met the firet test in Onkes,

149, 'The British Columbia Court of Appeal has said that other "contextual”
factors should be considered when applying the Oakes test at this stage. These
factors "... speak to the degree of deference te be accerded ..." to a government
action. Four such factors are identified: ™  the nature of the harm and the
mability to measure it; the volnerability of the group; Lhdt Eroup's ::ub_]e{:twe fears
and apprehension of harm; and the natare of the infringed activity” (British
Cﬂfﬁﬁ-‘t}n’a School Employers' Association, supra, BCCA, paragraphs 47-48; citing
Kempling v. British Columbia College of Teachers, 2005 BCCA 327, at paragraph
74; also, Harper v, Canade (Attorney General), [2004] 1 S.CR. 827, at
paragraphs $0-01). With regards to the second contextual factor I am inclined to
believe that teachers and their union do not suffer from great vulnerability when
compared with, for example, farm workers but there was no evidence on that
point. Nor is there any evidence about the subjective fears of teachers, the third
factor.

141.  [ooking at the first cnntextuad factor, T am unable to find that the "Staff
Representative” sign brings much if any harm to the school ar society in general.
Once again, it is a small sign, smaller than the other signs and posters on the
walls &nd quite unobtrusive. Its signiff Teance lies in its mudest and symbolic
1eplesent.-.1tmn of the Umc-n a form of expressmn that 1s mgmﬁcant from a
eonstitutional point of view because it reﬂec:ls the Gnemrs partmlpatmn in
activities related to pc-htlml declslommakmg It is not aggressive or strident in

tone or presentation. It is not som-:,thmg that interferes with the education of
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srgn m dlspute is nthenﬂse dlstrachng to students teachcrs oF pareuts or oﬂlem
Therefore, I have some difficulty concluding that there is any risk that * ... the
public’s confidence in the school systern” or the open and supportive culture of
ATMS is scmehow undermined (British Columbia  School Employers'
Assorintion, supra, BCCA, paragraphs 40).

142.  With regards to the nature of the infringed activity, the fourth contextual
factar, the Court of Appeal pointed out that political expression and participation
in Lthe dﬂﬂlﬂudllL process are the core_of the protection in segtion o [b} of the
Charter. An mfrmgement of such an expression will he more difficult to Juatlfy
and arguments that seek to do 5o ".. must be subjected to a 'searching degree of

H

scrutiny' .. and, again, political expression is "deserving of a high level of
constitutional protection" (British Cohumbic Schoof Employers' Associafion,
supra, BCC4A, paragraph 51). On the other hand, the court also stated that some
deference is owed to the judgment of schoo] borrds because they are elecied by
members of the community 1o operate schocls. They are still required to provide
"some reascnably compelling proof” that the measures they took are justifiable
but they "should not be held to the highest standard” {Briffsh Cofumbia Schoaf

Employers’ Association, supra, BCCA, paragraphs 52-53).

143. I have found above thut the expressive contemt of the "Staff
Representative” sign involves expression about pride and sapport for the Union
and it reflecks the status of the Grigvor as a union representative who participates
in the dialogue of the workplace, in the context of the collective agresment and
legislation. This is a form of political demorracy and it reguires a high level of
protection.  The interest of the school board jn protecting its property and
ensuring that a schocl is suitable for the broad purposes of education of students
is, as discussed, a valid one. However, [ am unable to find 2 conflict between
these twa interosts by the presence of the sign in ATMS.
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144. I mext turn to the second part of Lhe section 1 analysis in {Jakes whether
thﬁ means chosen by the Emplmer are reasonable and demqnstrably justLﬁed

.....

interests of the Gr:emr and thﬂ Unlr:m As abave, the pmpm'tmnahty test lias
three elements: the measures taken by the }I:.mplﬂj,rer must be carefully designed
e achieve the ub_]e-::tne in question and mugt not be arbitrary, unfair or based an
irrational considerations; second, the right or freedom should be impaired as
little as possible; and, third, there must be propurtivnality between the effects of
the restriction and the objective relied on by the Employer to make the
restriction,

145. As general context for the praportionality Issue [ accept that the Employer
is properly concerned about the management of school property and ensuring
that the use of their property is directed at the important work of educating
sludents. T also agree with the Employer that neither a teacher or the Union has
the right, constitutional or otherwise, to post any material they like on sehool
property. Implicit in this is that there are nndoubtedly signs about the affairs of
the Union that are inappropriate for a schoal hallway, as judged by the principal
{and subject to the grievance procedure). Moreover, there may be cases where
discipline is an appropriate response by the Emplaver for communications by
teachers that are beyond the realm of protected expression (again, subject to the

grievance procedurs).

146. A related matier is that the Emplayer is entitled to make polictes and rules
about what signs and posters can and cannot be put on school property. Of
eourse they are not required to have a policy, but it would be a logical place to
look for issues of proportionality to be addressed, including an indication of what
s considered appropriate expression in a middle school and what forms of
expression are more impertant than others. This assumes, of course, that the
context for any policy or rule includes the Sehool! Act, and the collective
agreement. Folicy must also be made in the context of the Charter smee teachers

have some freedom of expression while working as teachers in schools. As the
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Court of Appeal stated, "... The School Beards cannot prevent teachers from
expressing opinions just because they step onto school grounds. School grounds
are publie property where political expression must be valned and given its place”
{Brittsht Columbiu School Employers’ Association, supra, BCCA, paragrapl: 65).

147,  In any event, in this case, there is no policy o other guideline from the

Employer about what information iz considersd appropriate to be on schonl

walls. Indeed, the evidence is that teachers generally decide for themselves, with
some broad superintending by principals when they walk the halls of a school.

The decision to remove the sign begen with a mentering discussion between
Keys, the District Principal, and Murray, the Superintendant of Education, and
proceeded to an informal discussion between Kevs and the vice principal at
ATMS, Ultimately, the principal of ATMS decided that the sign had to some
down. This is an understandable series of exchanges but I cannot find it reflects a
decigion that was carefully designed to achieve the ohjective in question. Indeed,

the chiective itself is unclear since it was initially presented as being contrary to
the “appropriate process" and the principal had oot authorized the sign. Again,-
there is no evidence of & process and no evidence that other material on the wall
was subject to a process or otherwise authorized, exeept perhaps indivectly by the
principal walking the halls of the school. h@r@ﬁ‘mr@ the svidence is not that the
limitation om the Grievor's freedom of expression was carefully designed to
achieve the ohjective in question. Tn these sireumstances there i= also ap element

of arbitrariness mﬂsmuch as it was only the "Staff Representative” sign that was
removed. '

148.  The second part of the pmpnrtmnahtv test is whether the Employer's

removal of the aign lmpalred as litde as pnsmhle the Griever's protected
expression. [ have considered Article 1:14.1 of the collective agreement as it may
be applicable to this part of the section 1 analysis. ¥t may be vecalled that this
provigion permits the Union to have a bulletin board in the staff room of each
schoel ... to post notices regarding its activities and matters of [Union] concern
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. The Emplover submits that this bulletin board is a more appropriate place

tor information about the location of Staff Representatives in schools,

149, T have found above that a contractual proviston such as this cannot be used
to supersede or override constitutionally protected freedom of expression under
section 2(h) of the Charter. Indeed, if there iz a confliet between a contractial
provision and the Charter (which here, thera is not), the reverse is the case. With
regards to the sccfion 1 analysis in this case, I conclude a similar result is
necessary. As well, asstming that the staff room bulletin board is an alternative
to the ‘xmﬂway of the school for 1dentlfymg the location of the Staff
Representatw&, it seemns to me that this addresses only the informration contained
in the sign. It allows members 01 the Union to know where the repregentative is
located but it significantly minimizes the expressive content of the sign. The
ef_f@_:t_that the Union is excluded from the public presentation of a puhlm school
would remain. This is & significant rather than minimal impairment of the
protected expression and, batanced with the minimal impact the sign has on the
operation and openness of ATMS, I am not persuaded that the expressive content
should be limited in this wey.

130. The third part of the proportionality test iz between the effects of the
limitation on the Grievor's protected expression and the obiective rolied on by the
Emplover to justify the limitation. Since there is no apparent baiance hetween
the presence of the "Staff Representative” sign and the Emplover's remavul of {he
sign there is little to be sald ubout this jssue.

151.  in light of these conclusions, I conclude that the Employer's decision to

remove the "Staff Representative” sign cannot be reasonably and demonstrably
justified.
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E. THE COLLECTIVE AGREEMENT

152. The Unjon submitz that the Emplover's removal of the "Staff
Representative” sign from outside the Grievor's slassroom was contrary to the
collective agreement, The specific provisions put at issue by the Union arc
contained in their grievance of November 22, 2006. This is separate from the
Union's reliance on the Cenadien Charfer of Rights and Freedoms.

153. The Union relies an Article 0;2.3 of the eofactive agreement which is part
of the preamble of that document. Tt states that "... both parties desire to
maintain an harmonious relationship and believe the expeditious settloment of
disputes will facilitate this aim”. I am not confident that a rights grievance can be
based on the preamble of an agreemenl. In any evenl, I ain nol persvaded Lhis
very broad language can be used to suppert the grigvance. Presumahbly, any
dispute may affect the “harmonious relationship” between the parlies but the
objective is to “maintain” that kind of relationship rather than prevent all
disputeas.

i34. Article 1:2 {s also relied on by the Union, This is titled "Recognition of the
Union" and, in summary, it states that the Employer recognizes the Union as the
sole bargaining agent {or the "negotiation and administration” of the terms and
conditions of employment for employees in the bargaining unit. Tt alse states
that the Union recognizes the BCPSEA as the aceredited bargaining agent for
every school board in B.C. Unlike Article 0:2.9 this is a provision of the
agreement and it clearly is of some significance for the hargaining relationship
between the parties, perhaps considerable significance. Howeaver, I am unable to
find that it has direct application tv the dispute in this grievanse since the
Union's status as exclusive bargaining agent is not at issue. 1 have found above
that the effect of the removal of the "Staff Representative” sign by the Emplover is
to make the sign a symbol far the existence of the representative aud the Union
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itself, Ilowever, that is a matter of applying the Churfer rather than the

provisions of the eollectlve agreement.

155. ‘Three ather provisions are velied on by the Union in support of its
grievance. Ariicle 111 states that Staff Representatives "may convene staff
meetings in the school” to conduct Union business and Article 1:12 states that
representatives of the Union "shall have access to each work site during working
bours and will inform Lhe school office upon entering the schaol”, Article 1:12
slates that the [Fnion has "the right to use school facilities”, with some
qualifications about time and hooking procedures. As with the above provigions,
I am unable to find in these articles a right for the Union to place a "Staff
Representative” sign outside a classroom. For example, the tight 1o use school
facilities is qualified in Article 1:15 itself and it is qualified by a number of other
considerations such as the School Act. 1 do not agree with the Union that the
right to use schooi facilities necessarily includes the right to post signs in school
hallwaya,

156.  Finally, the Union relies on arbitral and lahour hoard jurisprudence and it
is submitted this jurisprudence protects the posting of the sign in dispute. The
Union's submission iz that management rights do not include the right to issue
directives which unreasonably limit the right of the Union and its members to
freedom of expression, especially on Union issues, What is required, acenrding 1o
Lie Union, is a balancing of the interests of the Emplover and those of the Union,

157.  Three awards are relied on by the Union for the proposition that an
employer must demonstrate that an empleyer's interest cannot override the
sfatutory protection that "Every employee is free to be a member of a trade union
and to participate in its lawful activities” in seetion 4(1) of the Labour Relatons
Code. The only time an erployer's interest would prevail would be if it is a
"superior interest” (Ouerwaitea Food Group Limited Partnership v. Iinited Food
and Commercial Workers, Local 1518, |2006] B.C.C.A A A. No. 106 {Larson), at

65



paragraph 20; appeal denied, (werwailtes Food Group, a Division of Great
Pacific Industrizs fne. (Re) [2006] BJCILLRE. No. 193).

158, The awards relied ¢n by the Union are the so-called "button” cases where
arbitrators and others have held that buttons on clothing of employees are
permissible in some eases {Overtvaitea, supra; see also, Whife Spot Ltd. v.
Canadian Assn. of Industrial, Mechanical and Allied Workers' Union, Local 119,
figg1] B.C.C.AA A, No. 137 (McPhillips); Quan v. Canada {Treasury Board)
{(F.C.A} {1990] F.C.J. No. 148). In Quan the Federal Court of Appeal agreed

with the statement that wearing a * ... 'union button' during working hours
conslilutes the legitimate expression of one's views on union matters and,
although not an absclute right, cught to be curtailed only in cases where the
employer can demonstrate a detrimental effect on its capacity to manage or on its

reputation” {citing Conada (Attoraey General) v. Bedki, [1090] 2 F.C. 101).

159. In my view the "union button” cases are of imited assistance in deciding
whether the sign in disprute in this grievance can be removed by the Employer.
The primary distinction is that the property in question is the property of the
Employer and not the person of an employee, An employee, in the circumstances
of the above cases, iz entitled to use his/her person to exercise freedom of
expression under the Labour Relations Code. However, the Employer, acting
pursuant {o the School Act and acting consistent with arbitral jurisprudencs, is
likewise entitled to make reasenable rules about the nse of its property (National
Steel Car Ltd. and US.W.A,, Loe, 7135 (Re} (1998), 76 L.AC. (4th) 176 (Craven),
al page 202), In the absence of rules or policy it is also entitled to maintain the
integrity of Hs property ([fnion of Bank Employees, foeal cio4, (CLO) w
Canadian mperial Bank of Commerce (1085), 10 CLRBR (NS) 182, page 15 QL).

160. It is true, as the Union states, that the "Stafl Representative” sign does not
deface the walls of ATMS, as judged by comparisou with other material on the
walls. As well, the Fmployer's rights in this area are, of cowrse, subject to the

collective agreerment and other constraints including a reasonableness standard,

G0



Bu, as above, [ am nnable to find that the agreement in this case prevents the
Employer from removing the sign. Indeed, Article 114 permits the Union a
bulietin board in the staff room for "... is activities and matters of [Union]
concert ...". This suggests that the Emplover retains its management rights to
regulate the other parts of the school property. Finally, management rights are
not entirely extinguished even when a union has a contractnal right to a hulletin
board #n that an employer may remove signs from the board that are, for
example, grossly disrespectful of supervisors (Metropolitan Authority (1992), 27
L.AC, (ath) 36 (Cromwell}).

161, For these reasons ! conclude that the Emplover's removal of the "Staff
Representative” sign did not violate the collactive agreement or related
jurisprudence. The situation in the eontext of a constitutional document like the
Charter is diffevent, as diseussed above.,

F. SUMMARY ANTY CONCLUSIONS

262.  The "Staff Representative” sign, placed outside the Grievor's classroom,
was small and unobtrusive. It reflected her responsibilities to represent her
members abd the Union in various dealings with the Emplover, The Union is a
significant part of bringing democratic decision-making process to the workplace,
as recognized by previous decisions of the Supreme Court of Canada, The sign
represented the pride the Grisvor and other staff representatives felt in belng
elected to that position and in representing the Union and its members.
Therefors, it has expressive content,

163. The prineipal removed the sign consistent with her anthority to manage
the operations of the school, That was a valid purpose, However, the effect of the
removal was to creste a perception that the Staff Representative and the Union
were cxcluded from the school. This petception is not consistent with the faet
that teachers in the school are members of the Union and that the Cnion (and the
Employer) obtain their legal status through legislation. The effect is to make the
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sign a symbal for the existence of the Union itself. In light of the expressive
content of the sign and this effect, there is a violation of section 2(b) of the
Charter. '

164.  With regards to section 1 of the Charfer, the broad objective of the
Employer when the "Staff Representative” sign was removed was to manage the
school property. This is a valid objective. Hlowever, the sign doeg not interfers in
any apparent way with the operation of the schocl or the education of students.
Also, only the sign in dispute was removed and not any other waterial on the
school wail 5o it cannat be said that there was a neutral decision Lo remove the
sign. There is no policy or procedure in place that would assist in assessing the
proportionality of the Employer's decision. Overall, the Fmplover has not
demonstrated that the removal of the sign was reasonably and demonstrably
Justified,

165.  Wita regards to the issues in this grievance under the Canadiar Charter of
Rights and Freedoms, the grievance is allowed.

166.  Finally, the Union submits that the removal of the "Staff Representative”
sign was contrary to the collective agreement and other cases of union xXprassion
pursuant to section 4(1} of the Labour Relmtions Code. However, the provisions
in the collective agreament relied on by the Union do not support the posting of
the sign outside the Grievor's classroom. As well, as & matter under the collective

agreement, the Bmployer is entitled to maintain the integrity of school property,

167, With regards to the issues in this grievance under the collective agreement,
the grievance is denied.
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It is 50 awarded.

Dated at the City of Vancouver in the Provinee of British Columbia this srd day of
March, 2010,

John Sfeeves
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